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PRIVATE SECTOR IN PORT INDUSTRY

Growing sector
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Increasing investment needs

Changes in perception

* Public Investment y Private Infrastructure
Investment
* Public Goals y Profitability Goals

» Greater private sector interest in the port industry

Growing business opportunities for banks/financial
institutions
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CURRENT PRIVATE INVESTMENT STRUCTURES [

INVESTMENT MODEL | TYPE OF CONTRACT PORT
Privatization Transfer of Operation Mersin Port
Rights
Build Operate Implementation Bodrum Port
Transfer Agreements
(“BOT”)
Greenfield Pre-Permission/Usage| -HWWLHYV L $OLD=+D
Right/Servitude Right
Agreements
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INVESTMENT USE OF FUNDS CONTRACTUAL
STRUCTURE
Operation *Acquisition Administrative Law
TOORA | & Expansion | Financing Council of State
«Capex Financing Approval
of Ongoing
Business
Construction | *Acquisition Private Law
BOT & Operation | Financing
«Capex Financing
Construction | <Construction & Administrative Law
uD & Operation | Operating Period Template
*Financing Agreements
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GREENFIELD PROJECTS
LEGISLATION IN FORCE
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« THE REGULATION ON ADMINISTRATION OF STATE-OWNED REAL
PROPERTY (THE “STATE PROPERTY REGULATION?”)

« COMMUNIQUE NO. 324

e LAW No. 4706 ON THE USE OF PROPERTY OWNED BY THE
TREASURY (THE “LAW NO. 4706”)

« THE REGULATION ON THE PROCEDURES AND PRINCIPLES FOR
GRANTING OPERATION LICENSES FOR COAST FACILITIES (THE
“OPERATION LICENSE REGULATION?”)
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DEVELOPMENTS IN THE LEGISLATION

THE REGULATION ON 7
STATE PROPERTY
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COMMUNIQUE NO. 324
 Entered into force on 1 July 2007

* Abolished the previous regulation . Enacted on 26 April 2009
 Amended on 14 March 2009

— Amendments related to pre- « Regulates the 14 March 2009

permission rights Amendments to the Regulation On
— Discounted servitude and State Property

usage right fees for the first
three-years term

— Reduced fees for current
servitude and usage rights

— Suspension of servitude and
usage rights due to force

majeure events
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DEVELOPMENTS IN THE LEGISLATION

LAW NO. 4706

» Entered into force on 29 June
2001

« Amended by Law No. 5793 on
24 July 2008

— Payment of 1% of the total
revenues as royalty

— Extension of terms of
servitude and usage rights
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DEVELOPMENTS IN THE LEGISLATION [

THE REGULATION ON OPERATION LICENSES

« Enacted on 18 February 2007
» First regulation of port operation licenses
« Amended on 31 March 2007
— Cancellation of foreign ownership restrictions
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REGULATORY FRAMEWORK:
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STEP-BY-STEP CONSTRUCTION AND
OPERATION OF A PORT
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« Application Zoning Plan scaled at 1/1,000 (1/1000 Olcekli
8\JXODPD gPOQU 30DQO

« Servitude Right — Usage Right — Pre-Permission gUWLIDN
+DNNOXOODQPDB ggQQd]LQ

« Construction License g QuUDDW 5XKVDWO
e Occupation Permit <DSO .XOODQPD g]QL

 Port Operation License /LPDQ gUOHWPH g]QL
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USAGE RIGHT/ SERVITUDE RIGHT/
PRE-PERMISSION

USAGE RIGHT/ SERVITUDE RIGHT PRE-PERMISSION
 Usage Right: land not
registered to the land registry, « Part of Servitude/Usage Rights
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l.e., coasts and sea reclamation
areas

« Servitude Right: land registered
to the land registry

 Execution of a template
agreement

 Parcellation, registration of the
land, preparation or amendment

 Through tender with or without of the zoning plan, or
the participation of third parties preparation of application
 Maximum term of 49 years projects, etc.
 Execution of a template o Actual use of the land is not
agreement allowed during Pre-Permission
 Transfer of the facilities to the period

Treasury when the term of the
right expires
 Cancellation and consequences
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PAYMENT OBLIGATIONS FOR PORT OPERATORS

 Annual Usage/Servitude/Pre-Permission Fee
 Pre-Permission fee is 20% of the servitude/usage right fee
 Royalty Fee (1% - 15%)

o 70% discount for the first three years

o Lease of the port facility

raiiner Bilgen Ozeke
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TRANSFER TO THIRD PARTIES

 Transfer of Usage/Servitude Rights

Ministry of Finance approval
Execution of a new agreement
Fulfillment of financial obligations
No pending lawsuits

 Share Transfer Restrictions
 Transfer of Port Operation License

* Notification to the Undersecretariat of Maritime Affairs
 Compliance with the application criteria
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FINANCING ASPECTS

SECURITY PACKAGES

 Immovable assets

« Movable assets (port
machinery and equipment)

 Project Accounts
 Shares held by the borrower

« Commercial Enterprise Pledge

raiiner Bilgen Ozeke
|||||ILE Irll:igj!ml-j I-I l- l I-J nc A :-llllljl.-l-lll | |‘|\:

B
B
B i A oy
ilﬁh_. -

FINANCING BOTTLENECKS

Usage right: land not
registered with the title deed

Transfer of usage/servitude
right:

— Approval of the Treasury

— Execution of a new
agreement

— Lack of regulation to obtain
Treasury consent for a
potential assignment



TRANSFER OF OPERATION RIGHTS TO PRIVATE

SECTOR THROUGH PRIVATIZATION
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 Legal framework provided under Privatization Law No. 4046
* Privatization through sale of the port facilities is prohibited
* Privatization through transfer of operation rights

 Administrative law-governed agreements reviewed by the
Council of State

 Long procedures and processes / Legal Challenges
* Involvement of several administrative bodies

« State monitoring

 Risks assumed by private sector

o Step-in provisions for the lenders

raiiner Bilgen Ozeke
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STEP-IN PROVISIONS UNDER TRANSFER OF

OPERATION RIGHTS AGREEMENTS

 Obtaining loans for funding concession fees and/or
investment costs

 Transfer of operation rights to a third party proposed by the
creditors

 Requirement to notify the administration of the facility
agreement

 Functions when the borrower is in default under the facility
agreements

raiiner Bilgen Ozeke
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PORT OPERATOR /
SPONSORS CONTRACTOR
Equit
ividgN
Operation Costs
Fees
(Usage/Concession) PROJECT COMPANY
Royalties
A//v Principal &
Interest
STATE /
ADMINISTRATION
CREDITORS
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PROJECT FINANCE TYPICAL STRUCTURE
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MAIN ELEMENTS IN A PROJECT FINANCE
STRUCTURED DEAL

Project Company: Special purpose vehicle carrying all rights and duties

Lenders: Providing funds for projects requiring significantly high budgets

Cash Flow: Existence and security of income determining the
creditworthiness of a project and economic reliability of the project

Non/Limited Recourse: Lenders have no or limited recourse to the sponsors

Security: Security packages, including immovable and movable assets such
as port machinery, receivables, project accounts; financial clauses in the
project contracts (step-in)

Risk Allocation: Distribution of risks to all involved parties depending their
ability to absorb or mitigate
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MAIN HURDLES CONFRONTING PROJECT

FINANCE IN PORT BUSINESS

POTENTIAL RISKS

ALTERNATIVE MITIGATION METHODS

Private/Public Risk Allocation

Well structured models / PPP

Inadequacy of legislation

Legal grounds for comprehensive and functional
step-in rights

Changes in legislation

Well provisioned contracts/ Efficient administrative
law process / emprovision; fait du prince

Changes in Political Views — War

Force majeure provisions in contracts

Conflicts among governing administrative
bodies

Establishment of a Port Authority responsible for,

(i) Issuing port operation licenses,

(ii) Maintaining fair competition,

(ili) Managing traffic, and

(iv) Maintaining conservation and unification

Early termination arising from breach by the
Private Investor

Well structured credit contracts; step-in rights

Breach of Contract by the administration

Private law-governed contracts, maintaining
contractual equilibrium between the public and
private sectors

Transferability Restrictions

Legislative developments; Defined procedures to
obtain the consent of the relevant administrative
body for a potential assignment
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Public-Private Partnerships (“PPP”) in Port Industry
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 High expectations in line with international standards 1
 Draft law prepared by the Prime Ministry State Planning Organization
e Draft law provides for:

* Maintenance of contractual equilibrium between public authorities and
private sector

* Risk Distribution considering parties ability to mitigate and absorb the
risks

* Maintenance of profitable projects, bringing a state guarantee for cash
flow

* Negotiable contracts governed by private law

* Granting authority to Council of Ministers for approving Treasury
guarantee for bridge loans
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THANK YOU

Hergiiner Bilgen Ozeke
Attorneys at Law
Suleyman Seba Caddesi No.55
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Tel : +90 212 310 18 00
Fax: +90 212 310 18 99
E-mail: iciftci@herguner.av.tr
info@herqguner.av.tr
www.herguner.av.tr




